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1 .  

2 .  

3.  

Bidder's failure to supply information 
necessary for the operation of an Economic 
Price Adjustment ( E P A )  clause by bid 
opening renuers a bia nonresponsive. 

kleconsiaeration request by d bidder, which 
was properly found nonresponsive, against 
tne stanaara of review of tne responsiDil- 
ity of a higher bidder is dismissed 
because the protesting bidaer is not an 
interested party under GAO's  Bid Protest 
iteyulations. 

Despite allegations tnat rate to be yuotea 
by bia opening for use in an EPA clause is 
not properly verifiable, no cogent and 
compelling reason exists to cancel solici- 
tation after o i u s  are openea and to 
resolicit, if the &PA rate submittea by 
the low responsive Didaer is proper, 
because neither the interests of the 
government nor otner bidders nave been 
pre j ud iced . 

Government Contractors, Inc. (GCI), requests 
reconsideration of our decision in Galaxy Custodial 
Services, Inc., et al.,/B-215738, et al., June 10,  1985, 64 
Comp. Gen. 85-1 CePeD. - . In tnat decision, we 
denied GCI's protest of the rejection of its bid as non- 
responsive by the Air Force for GCI's faiiure to furnish 
certain information with its bia required by the Economic 
Price Ad]ustment (EPA) ciause in the invitation for bias 
(IFB). We held that since the I F B  unequivocably advised 
tnat certain intormation necessary to t h e  operation and 
implementation of the EPA clause was required with a bia 
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in order for the bid to be considered responsive, GCI's bid 
must be rejected as nonresponsive. 

We affirm our prior decision. 

GCI contends that our decision is wrong as a matter of 
iaw. tic1 argues that its bia did not limit its liability to 
the government under the EPA clause, as we found, so that 
its oid must be considered responsive. GCI also argues that 
froin a rractical standpoint, its bid would result in the 
lowest price and that tne effect on XI'S bid of its failure 
to furnish the EPA information was not material. GCI 
further arclues that the cases cited in the prior decision, 
particulariy Gatriot Oil, Inc., B-191607, Sept. 7, 1978, 
78-2 C.P.U. 11 1 7 7 ,  invoive materially different facts ana 
are not applicable to tne present situation. 
yuisnes Patriot as a "special situatiun" involving the 
"extremely volatile" petroleum market where an economic 
$rice aalustment was vital to remove tne parties' price 
risks and where the requested EPA data was based upon 
reaarly available petroleum reference prices. GCI alleges 
that no such unusual circumstances exist in the present 
situation an6 bladers cdn insert any tigure in the EPA 
clause in question here, no natter how unrealistic. 

GCI distin- 

GCI's attemytea distinction of the Patriot case is 
unpersuasive and not suyportea by tnat decision. The 
Patriot aecision reports no "special situation" or "unusual 
circuntstances" tnat would distinguish it froin any other 
case requiring biuders to submit information necessary for 
tne proper operation of an EPA clause by bia opening in 
order to be considered responsive. Further, we do not 
believe, nor aoes Patriot imply, that tne relative general 
availaoility and verifiability of the EPA base rate 
information is a factor in determining Did responsiveness. 

GCI cites Roarda, Inc., B-192443, rJov. 2 2 ,  1978,  78-2 
C . P . D .  (I 359, as being a situation much more analogous to 
the present situation. In tnat case, bidders could, but 
were not required to, submit "aetention ratesn for ancillary 
transportation services with their bids ror the supply of 
petroleum products. Bidders were cautioned in the solicita- 
tion that if yuotea 'aetention rates" were inconsistent with 
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appl icable  r e g u l a t e d  t a r i f f s ,  t h a t  "may r e n d e r  a b i d  
n o n r e s p o n s i v e . "  W e  f o u n d  t h a t  a b i d ,  which  q u o t e d  " d e t e n -  
t i o n  rates" c l e a r l y  n o t  comparable t o  t h e  t a r i f f s ,  was 
n e v e r t h e l e s s  r e s p o n s i v e  where  t h e  a q e n c y  was able  t o  
d e t e r m i n e  t h a t  t h i s  d e v i a t i o n  f rom t h e  s o l i c i t a t i o n  i n s t r u c -  
t i o n s  had  a d e  minimus e f f e c t  o n  t h e  b i d  p r i c e  (approxi- 
m a t e l y  o n e - t e n t h  of 1 p e r c e n t  o f  t h e  b i d  price and  4 p e r c e n t  
of t h e  a i f f e r e n c e  be tween  t h e  two lowest b i d  p r i c e s  f o r  t h e  
same D i d  i tenrs).  Hoaraa mus t  be c o n t r a s t e d  w i t h  t n e  p r e s e n t  
case where t h e  basic  p u r p o s e  o f  t h e  EPA c l a u s e  i s  t o  allow 
c o n t r a c t  price a d 3 u s t i n e n t s  f o r  a s  y e t  unknown upward and  
downward s h i f t s  i n  s a l a r i e s  paid t h e  s e r v i c e  employees  b a s e d  
upon t h e  s p e c i f i e u  economic  factors.  I n  Hoarda, t h e  amount 
of the possible  d o l l a r  impact of t h e  i n f l a t e d  d e t e n t i o n  
rd tes  c o u l d  oe ae tern t inec i  based upon a c t u a l  agency  
e x p e r i e n c e .  

X I ' S  f a i l u r e  t o  propose t h e  r e q u i r e d  i n f o r m a t i o n  
c a n n o t  oe s a i u  t o  be de  miniinus s i n c e  t h e  EPA clause c a n n o t  
opera te  a s  a d v e r t i s e d a n d  t h e  l e g a l  o b l i g a t i o n s  o f  G C I  t o  
t n e  cjovernment u n a e r  t h a t  clause are  a d v e r s e l y  a f f e c t e d .  I n  
t h i s  r e g a r d ,  w e  have  n e l d  t h a t  the  r e m o t e n e s s  o f  t h e  p o s s i -  
b i l i t y  of a aownward price a d j u s t m e n t  u n a e r  a n  EPA c l a u s e  
does n o t  n e g a t e  i t s  m a t e r i a l i t y .  Aqua-Trol C o r p o r a t i o n ,  
8-191648, July 1 4 ,  1978,  78-2 C.P.3. 9 41.  F u r t n e r ,  a non- 
r e s p o n s i v e  b i a  c a n n o t  be accepted m e r e l y  b e c a u s e  i t  repre- 
s e n t s  s u b s t a n t i a l  cost s a v i n g s .  See s u r v i v a i r ,  a i v i s i o n  of 
U.S.13.  Corp., B-215214, Dec. 3 ,  1984,  84-2  C.P.D. 11 600.  
Uriaer t n e  c i r c u n t s t a n c e s ,  w e  b e l i e v e  G C I ' s  f a i l u r e  t o  s u p p l y  
t h i s  EPA i n f o r m a t i o n  oy  b i d  o p e n i n g  was mater ia l  and  
r e n d e r e d  i t s  bid n o n r e s p o n s i v e .  

- 

G C I  a lso disagrees w i t h  t h e  c a v e a t  i n  o u r  p r io r  
a e c i s i o n ' s  p r o v i s i o n  f o r  award t o  American Main tenance  
Conipany ( A m e r i c a n ) .  we stated t h a t  American s h o u l d  be f o u n a  
n o n r e s p o n s i o l e  i f  t h e  EPA f i g u r e s  t h a t  i t  i n s e r t e d  i n  i t s  
b i d  are  found  t o  be so u n a r g u a b l y  fa l se  as t o  amount t o  
f r a u d .  G C I  s ta tes  t h a t  t h e  r i g o r o u s  " f r a u d "  standard i n  t h e  
c a v e a t  h a s  no  r a t i o n a l  basis  n o r  is  it s u p p o r t e d  by any  
p r e c e d e n t ,  a n d  t h a t  t h e  American b id  s h o u l d  be rejected i f  
i t s  EPA c l a u s e  i n f o r m a t i o n  c o u l d  c a u s e  t n e  p o s s i b i l i t y  t h a t  
t h e  award w i l l  n o t  r e s u l t  i n  t h e  lowest cost  t o  t h e  gove rn -  
ment.  However, GC1 is n o t  a n  i n t e r e s t e d  p a r t y  e l i g i b l e  t o  
p r o t e s t  o r  r e q u e s t  r e c o n s i d e r a t i o n  ot t h i s  matter u n d e r  o u r  
d i d  P r o t e s t  R e g u l a t i o n s .  P u o i i c  h n t i t y  U n d e r w r i t e r s ,  L t a . ,  
6-213745, Sept. 20, 1984 ,  84-2 C.P.D. ll 326. Because  G C I ' s  
b i d  was 2 r o p e r l y  found n o n r e s p o n s i v e  and  b e c a u s e  tnere are 
o t h e r  r e s p o n s i v e  b idde r s ,  e . g . ,  T r i n i t y  S e r v i c e s ,  I n c . ,  
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about whose EPA information no questions have been raisea, 
GCI would not receive the award, even if its request f o r  
reconsideration on this point were ultimately upheld. 
Consequently, this basis for reconsideration is dismissed. 

Finally, GCI asserts tnat, at the least, this 
procurement should be canceled and resolicited because the 
EPA clause permits submission of unverifiable reference 
rates. An IFB can only be cancelea and the requirement 
resolicited after Dids have been opened if there is a cogent 
ana compelling reason. Feaeral Acquisition Regulation, 48 
C . F . R .  S 14 .404-1  ( 1 9 8 4 ) .  The fact tnat an IFB is deficient 
in some way OOeS not necessarily justity canceliation and 
resolicitation after bid prices are exposed. Edward B. 
Friel, SS Corny. Gen. 2 3 1 ,  2 3 7  ( 1 9 7 5 1 ,  75-2 C.P.D. 11 1 6 4 .  In 
aetermining wriether a cogent and compelling reason exists to 
justiL-y cdncellation ana resolicitation, two factors must be 
examined: ( 1 )  whetner the best interests of the government 
w o u l d  be served by maKing an award under the subject 
solicitation and ( 2 )  whether any bidder would be treated in 
an untair and unequal manner it an award were made unuer the 
IFB. Sorth American Laboratories of Ohio Inc., 5 8  Comp. 
Gen. 7 2 4  ( 1 9 7 9 ) ,  79-2 C.P.D. jj 1 0 6 .  

In our prior decision, we noted that tne government's 
interests may not be protected it a bidder aid not quote a 
proper dase kate tor the E&& clause (i.e., a Base Hate not 
based on its b i d  price). However, the nature of the 
informtion that was recjUir2d to oe submitted in this case 
is in no way alnbiguous. If a responsive oidder follows the 
bid instructions ana quotes a proper Base Aate, the govern- 
ment's interests under the EPA clause are fully protected in 
making an award to that bidder. No other oiader is 
prejudiced under such circumstances. As noted above, our 
prior decision requires verification of American's EPA 
inforination prior to award. Under the circumstances, where 
no showing has been made that tne awaru wouid not be in tne 
government's best interest, we perceive no cogent and com- 
pelling reason to justify cancellation and resolicitation. 

Based on the foregoing, our prior decision is affirmed. 

oi the United States I 


